No. 15169 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


NATIONAL LABorR REvATIONS Boarp, Petitioner 
Vie 


JACK LEWIS AND Jon LEevITAN d/b/a CALIFORNIA Foot- 
WEAR COMPANY, AND TRINA SHOE CoMPANY, 
Respondents 


On Petition for Enforcement of an Order of the National 
Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR 
RELATIONS BOARD 


THEOPHIL C. KAMMHOLZ, 
General Counsel, 


STEPHEN LEONARD, 
Associate General Counsel, 


Marcent Mauuet-PREvost, 
Assistant General Counsel, 


ARNOLD ORDMAN, 
DUANE BEESON, 
Attorneys, 
National Labor mas <3 a 


C 


Page 

Rt es se oe ec cect tens ecccsccccccucuuccace 1 
STN ON Ne Cece) | 2 
Pee Meweiatdeeindines Of fact ...... 00... ccc ccc eee cencccccccuce 3 

A. The relationship between respondents California Footwear and 

(UC8 25595600000 3 

B. Respondents’ refusal to bargain with the Union .............. 9 


C. Respondents’ coercive opposition to union organization at the 
A eco ieee ccs sedan cee en ME od oes 12 


D. Respondents’ discrimination against employees Roark and Piasck 14 
ey G2 e020 a 19 
STI cess 066080 £22 


I. Substantial evidence supports the Board’s finding that California 
Footwear controlled operations at the Venice Plant ............ 23 


II. Substantial evidence supports the Board’s findings that respond- 
ents’ questioning of employees about their union affiliations and 
surveillance of employees attending a Union meeting violated Sec- 
ia Go) (OL) aE ec a rr 26 


III. Substantial evidence supports the Board’s finding that respond- 
ents unlawfully discriminated against employees Roark and Piasek 30 


IV. The Board properly found that respondents violated Section 
8 (a) (5) of the Act by refusing to discuss with the Union the 
transfer of employees to the Venice plant, by discontinuing the 
existing contract and establishing new terms of employment, and 
by refusing to recoguize the Union as the representative of the 


Ciiplivecsmitetiic Venice plant .........ccccecreceseccseaners 36 
om@l@M@ 9000000000000 60 eee Inna iene arin nreraeaeieacac 43 
TECK 9 gon a550660000 COO Oe neeCe 44 


AUTHORITIES CITED 


CASES: 

Andrews v. N.L.R.B., 236 F. 2d 44 (CA. 9)... cece eee cree cee e eens 23, 26 

E. Anthony § Sons Ine. v. N.L.R.B., 163 F. 2d 22 (C.A. D.C.), cer- 
Morariedemied, 332 U.S. 773 ........0s seen Eee ces eaters 29 

prdoks V. N.L.R.B., 348 U.S. 96.0... cece eee cece ec etneseecee 38 

Brown Truck § Trailer Mfg. Co., 106 NURB 999 ......-.eeeeeeeerees 40 

Butler Bros. v. N.L.R.B., 134 F. 2d 981 (C.A. 7), certiorari denicd, 320 
so gaa 6 eee 23, 24 


ii 


Index Continued. 


Page 
Didey vo. WE BDB., 25 FF. RACE (CIA. CY... 23, 24 
RB. RB. Donnelley § Sons v. N.L.L.B., 156 F. 2d 416 (C.A. 7), certiorari 

ERI CRORES: GON. oeeccn vere. Se eo cen dins on «cS 29 
Inland Steel Co v. N.L.B.B., 170 F. 2a 247 (C.A. 7), certiorari denied, 

ROM DS CO i asicc aces elev duaine ee ays etee Coes aguetete siaGiw wits otters het one ontemenerede 37 
Iob Vv. Los Angeles Brewing Co., 183 F. 2d 398 (C.A. 9) ..........6-. 42 
International Association of Machinists, Lodge 35 v. N.L.B.B., 311 U.S. 

ee eo... ee... See ee eee 31, 43 
Kearney g- Trecker Corp, v. N-LE.B., 210 F. 2d S852 (CA. 7), eer- 

(wera ‘dented, SHS WHS: BEE .. nw ce eet e ee cece eee ewe ceeee 49 
MeQuay-Norris Mfg. Co., 15 LRRM 1703 (W.LB.) ...........- ce eeee 42 
N.L.B.B. v. Anderson et al., 206 F. 2d 409 (C.A. 9), certiorari denied, 

ee RES WO Oe A. gS ks Fae es ws I ee 2s 
N.L.E.B. v. Bank of America, 130 F. 2d 624 (C.A. 9), certiorari denied, 

“TSW El Se go ne eee ne: ee 9 emer irieir tio o occ 31 
WN LEBS, BOC. Brown, WS4 ©. BASSO (CLA. @) .. 0. cee eee ees 23 
N.L.B.B. vy. Carlton Wood Products Co., 201 F. 24 863 (C.A. 9) ...... SS 
W LBB. v¥. Condenser Conp., WS F.2d 67 (CAA. 3) ..... 2. cence ees 23, 24 
N.L.E.B v Crompton-Highland Mills, Inc, 337 U.S, 217 ............-. 41 
A TRB Naa, BOT, Ba WES" (CMA. G) . ce ee ce cc ce tee ets 31, 32 
N.L.B.B. v. Dayton Coal § Iron Corp., 208 F. 29d 394 (C.A. 6) ........ 23 
N.L.B.B. v. Efco Manufacturing, Inc., 203 F. 2d 548 (C.A. 1) ........ 42 
N.L.E.B. v. Electric City Dyeing Co., 178 F. 2d 980 (C.A. 3) .......... 28 
N.L.B.B. Vv. Geigy Co., Inc., 211 F. 2d 553 (C.A. 9), certiorari denied, 

Be Olcee SIRS Sis 3 Re eRE oes Ores Coc Goo CRORE Cee RD cao! Oo 6 38 
N.L.E.B. v. Geraldine Novelty Co., 173 F. 24 14 (C.A. 2) ............ 42 
N.LEB.B. v. Gerity Whitaker Co., 137 F. 2d 198 (CA. 6) ............ 37 
N.L.B.B. v. Grower-Shipper Vegetable Ass’n, 122 F. 2d 368 (C.A. 9)..23, 28 
NLRB. ¥. Home Doiries Co., 211 F. 2d 784 (CA. 9) 2.2... eee eee ee 28 
N.L.E.B. v. Hunter Engineering Company, 215 F. 2d 916 (C.A. 8) ..... 29 
N.L.B.B. v. Idaho Eqg Producers, Inc., 229 F. 2d 821 (C.A. 9) ....... aye) 
N.L.P.B. v. Andrew Jergens Co., 175 F. 24 130 (C.A. 9), certiorari de- 

ee Re oe ee emer ao NGI oD oe os 
N.L.B.B. v. Knickerbocker Plastic Company, Inc., 218 F. 2d 917 (CA. 

a i a a ame me cin oi oO 33,35 
N.L.B.B. v. Long Lake Lumber Co., 138 F. 2d 363 (C.A. 9) .......... 23, 24 
N.L.B.B. v. McCatron, 216 F. 2d 212 (C.A. 9), certiorari denied, 348 

“ON go i no rae oS giniceano Ao caeieinio ( Cacaieern CERIO mie ta © « 23,2427 
N.LE.B. v. Martin, 207 F. 24 655 (C.A. 9), certiorari denied, 347 U.S. 

‘OU ee es oo oR - Torre oUnRE Cc OUGGOOme Coomera oOo aon KC 34 
N.L.B.B. v. May Department Stores Co., 326 U.S. 376 22... 2. ee ee eee 4] 
N.L.B.B. v. O’Keefe & Merritt Mfg. Co., 178 F. 29d 445 (CA. 9) .... 28 
N.L.E.B. v. Oklahoma Transportation Co., 140 F. 2d 509 (C.A. 5) ..... 34 
N.L.EB.B. v. Osbrink, 218 F. 2d 341 (C.A. 9), certiorari denied, 349 U.S. 

>. MG BGs 5 gO 600 5 RD AEs Oat aes OO On OSC CUOREmEUCoGDSCocoC 31 
N LB. v. Peciie Mills, @07 F. 8d 905 (CA. 4) .....-.. me. - sees 24 
N.L.B.B. v. Public Service Transport, 177 F. 24 119 (C.A. 3) ......... 42 


N.L.E.B. v. Radcliffe, 211 F. 24 309 (C.A. 9), certiorari denied, 348 U.S. 
55 Ee n.o6 0.2 0 Emtec: Orc COED MOOG OO OORS 28, 31 


Index Continued. ili 


N.L.R.B. v. Reeves Rubber Co., 153 F. 2d 340 (C.A. 9) 
N.L.R.B. v, Saxe-Glassman Shoe Corp., 201 F. 2d 238 (C.A. 1) ........ 28 
Wel tab Vwomammom, 20S EH. 2d 545 (CA. 9) 20... ccc eee e eee cece 38, 41 
N.L.R.B. v. Somerset Classics, Inc., 193 F. 2d 613 (C.A. 2), certiorari de- 


mic, eke LLS S10 23 
N.L.R.B. v. Southport Petroleum Co., 315 U.S. 100 ...............05-. 25 
Wor hep V.ceemeard Oil Co., 128 IF. 2d 895 (C.A. 10) ...........000 29 
N.L.R.B. v. Sunnyland Packing Co., 211 F. 2d 923 (C.A. 5) .......... 29 
N.L.R.B, v. Swinerton, 202 F. 2d 511 (C.A. 9), certiorari denied, 346 

WS BIE 5600000 SAO DOL Te One ne ata et ana ener ae 38 
Dele eveeea Or meso. Co. 289 F. 2d 719 (CA. 5) oo... cree eee 37 
N.L.R.B, v. Texas Independent Oil Company, Inc., 232 PF, 2d 447 (C.A. 

Sy Ne acl nie se a ke bee ee eee ego slaw elds ne eee 34 


N.L.R.B. v. Vermont American Furniture Corp., 182 FP. 2d 842 (C.A. 2) 28 
N.L.R.B. vy. Wagner Transportation Co., 227 F. 2d 200 (C.A. 9), cer- 


Promo US. 919 oe tence cent eens oesnns 26, 30 
Nie veemmenECO. SOO US. 107 oo. se ee ec ance es eceecnees 38 
N.L.R.B. v. West Coast Casket Co., 205 F. 2d 902 (C.A. 9) ........ Oatmeal, aks: 
North Whittier Heights Citrus Ass’n v. N.L.R.B., 109 F. 2d 76 (CLA. 

recemmommmrmedcued, 310 US, G32 2.1... eee crete ewe seen eee ens 28 

STATUTE: 


National Labor Relations Act, as amended, (61 Stat. 136, 29 U.S.C., See. 
151 et seq.) 


Seon © (2) (0D) anon ieee cris ricer 17, 26 
rection @) (a) (CS) i eae ere ar rca ar rar 17 
Cevhon © (a) ()) ences rire cic en ane iri 17 
Soon & (G0) (GD) ieee ee rennin Renan 17,35 
Socio © (01) 9242) Sellen er aera ara nna erate errant 37 
Seton 09) a 37 
Section 1) (GO) researc ca aca 2 


Seeon 1D (2)) | eee risen occ Ia aio 


IN THE 


United States Court of Appeals 
For the Ninth Circuit 


No. 15169 


NATIONAL LABoR RELATIONS Boarp, Petitioner 
Vv. 


JACK LEWIS AND Jog LEvITAN d/b/a CALIFORNIA FooT- 
WEAR COMPANY, AND TRINA SHOE COMPANY, 
Respondents 


On Petition for Enforcement of an Order of the National 
Labor Relations Board 


BRIEF FOR THE NATIONAL RELATION BOARD 


JURISDICTION 
This case is before the Court upon the petition of 
the National Labor Relations Board to enforce its 
order (R. 370-372)' issued against respondents on 
October 31, 1955, following the usual proceedings 


1 References to portions of the printed record are designated 
‘“‘R’’, Whenever in a series of references a semicolon appears, 
references preceding the semicolon are to the Board’s findings; 
succeeding references are to the supporting evidence. 
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under Section 10(¢) of the National Labor Relations 
Act, as amended (61 Stat. 136, 29 U.S.C., Sec. 151, 


et seq.), hereafter called the Act.” This Court has 
jurisdiction of the proceeding pursuant to Section 10 


(e) of the Act, the unfair labor practices having 
occurred at respondents’ plants in Los Angeles and 
Venice, California, within this judicial cireuit.? The 
Board’s decision and order are reported in 114 NLRB 
765. 


STATEMENT OF THE CASE 


The Board found that respondents committed un- 
fair labor practices under the Act by discriminating 
against one employee because of her union member- 
ship, by discharging another employee because of his 
testimony against respondents in the hearing in this 
case, by refusing to bargain with the union entitled to 
represent their employees, by questioning employees 
with respect to their union affiliation, and by engaging 
in surveillance of employees attending a union meet- 
ing. Most of the foregoing conduct was found to have 
occurred at the shoe manufacturing plant in Venice, 
California, which was operating under the name of 
respondent Trina. The Board found, however, that 
Trina was in fact controlled by and was the ‘‘alter ego 
or agent’’ of respondent California Footwear, which 
had been engaged in shoe manufacturing at a leased 


*The relevant provisions of the Act are set forth in the Ap- 
pendix, infra, pp. 44-47. 

3 Respondents are engaged in the manufacture and sale of shoes 
and other footwear, and ship substantial amounts of their products 
in interstate commerce (R. 1382; 259-260). No jurisdictional issue 
is presented. 
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plant in the city of Los Angeles prior to the institution 
of operations at Venice. Accordingly, the Board 
entered its unfair labor practice findings and remedial 
order against both respondents. The subsidiary facts 
upon which the foregoing findings are based may be 
summarized as follows: 


I. THE BOARD'S FINDINGS OF FACT 


A. The relationship between respondents California Footwear 
and Trina 


During 1952 and until the end of February 1953, 
California Footwear manufactured and sold shoe 
products at leased premises in Los Angeles (R. 33-35; 
161, 192). In the fall of 1952, however, the co-partners 
of California Footwear, Jack Lewis and Joe Levitan, 
leased new premises for their business in Venice, Cali- 
fornia, about 15 miles’ distance from the Los Angeles 
plant (R. 35; 138, 264-265). This action was prompted 
by a threatened increased in rent upon expiration of 
their Los Angeles lease in March, 1953, and by medical 
advice given to Lewis that he work closer to his home 
in Santa Monica, California (R. 35; 262-264). Shortly 
thereafter, Maurice Fellman, employed by California 
Footwear as a pattern maker, suggested to Lewis and 
Levitan that in view of the expiration of the Los 
Angeles lease and Lewis’ poor health, the manufacture 
of shoes for California Footwear be performed by 
Trina, a company owned by Fellman and his wife (R. 
35-36; 166, 168, 174, 246-247, 281-282, 285-286). Trina 
had been producing shoes over a period of several 
years in Costa Mesa, a small town to the south of Los 
Angeles. In 1952, however, Trina discontinued oper- 
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ations because of lack of operating capital and Fell- 
man went to work for California Footwear (R. 34; 
281-282, 290-291). Fellman told Lewis and Levitan 
that Trina could begin manufacturing operations at 
once if California Footwear would advance Trina 
money to discharge its debts and to provide operating 
capital (R. 36; 168, 265, 269, 297-298). Lewis and 
Levitan agreed to the plan, provided Fellman would 
occupy the Venice premises (R. 36; 168, 297-298). 
Accordingly, a sublease of the Venice plant was made 
to Trina, and an agreement to manufacture, buy and 
sell shoe products was executed between California 
Footwear and Trina (R. 36-37; 324-334). 

The sublease to Trina was made for the same period 
of time and for the same rental amount stated in the 
principal lease (R. 37; 326-327). The sublease, how- 
ever, reserved a store room and office room for oc- 
eupancy by California Footwear and provided that 
additional office space was to be available for the 
joint use of Trina and California Footwear (R. 334). 
The agreement to buy and sell provided that Trina 
should manufacture and sell to California Footwear 
all of the latter’s requirements; that all merchandise 
be in accordance with California Footwear’s specifi- 
eations and subject to its inspection in process of 
manufacture; that California Footwear should pro- 
vide ‘‘technical advice and assistance’’ in manufac- 
turing, for which an allowance should be made in 
prices to be agreed upon before entering production 
on any particular order (R. 324-325). Trina began 
operations at the Venice plant pursuant to the fore- 
going agreement in the latter part of December 1952, 
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and continued its relationship with California Foot- 
wear throughout the events in this case (R. 38; 285, 
315). 

At the outset of operations at Venice, Trina utilized 
its own machinery which had been moved from Costa 
Mesa (R. 38; 181). When California Footwear’s lease 
at the Los Angeles plant expired at the end of Feb- 
ruary 1958, however, its machinery was also trans- 
ferred to the Venice plant, even though it duplicated 
Trina’s machinery and was unused in many instances 
(R. 38-39 ; 182, 178, 180-281, 297). Nonetheless, Trina 
was billed for the cost of transporting this machinery 
to the Venice plant, and also paid the rental amounts 
on equipment which California Footwear held on long 
term lease (R. 38-39; 182, 278). All other costs of 
operation were similarly either paid for by California 
Footwear and billed by it to Trina, or were paid by 
Trina from advancements made by California Foot- 
wear (R. 30; 161, 269). In addition California Foot- 
wear loaned Trina $3500, secured by a chattel mortgage 
on T'rina’s machinery and equipment, to retire Trina’s 
outstanding indebtedness (R. 38; 265, 277, 335-346). 
Against the sums of money thus furnished by Cali- 
fornia Footwear for business operations Trina was 
credited for the price of the shoes which it processed 
for California Footwear (R. 40; 161-162). Pricing on 
lots of shoes was arrived at on the basis of estimated 
costs of production (R. 39; 298-301). No percentage 
amount representing profit to Trina was added to the 
cost figure; neither party expected the prices paid 
by California Footwear to cover more than manu- 
facturing costs (R. 39-40; 300-301). No attempt was 
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made to fix the value of the advice and assistance 
rendered Trina by California Footwear in the pro- 
duction of shoes, nor for the use of California Foot- 
wear’s machinery (R. 39; 273-275, 635-637). The rent 
paid by Trina, however, was actually only $200 a month 
rather than the $275 called for by the lease, the differ- 
ence representing an adjustment for the occupancy by 
California Footwear of a portion of the leased premises 
(R. 38; 170, 273-274, 279-280, 291-292). Periodic 
bookkeeping balances were taken on the accounts of 
the parties and at the end of their contractual re- 
lationship on January 1, 1954, it appears that Trina 
was somewhat in debt to California Footwear (R. 40; 
315, 319-320). The price amounts credited to Trina 
by California Footwear constituted, with minor ex- 
ceptions, the only source of Trina’s income from manu- 
facturing, as Trina sold substantially all of its pro- 
duction to California Footwear (R. 40; 268). 

Upon moving to the Venice plant Fellman continued 
to perform the same pattern making job in which he 
had been employed by California Footwear, and at 
the same salary—$#80.00 a week (R. 42; 166, 169, 173- 
174). He also exercised general supervisory author- 
ity in the plant, participated in the hiring and dis- 
charging of employees, and signed the paychecks on 
behalf of Trina (R. 48, 47, 49; 170, 174, 177-178). 

California Footwear’s partners also assumed active 
roles in Trina’s operations, particularly following 
the termination of the lease of the Los Angeles plant 
in February 1953. Thus, both partners spent full 
working time at the Venice plant, except when Lewis’ 
sales work necessitated his absence (R. 43-44, 49-50; 
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171, 175-176, 234-235, 272). Lewis frequently inter- 
viewed applicants for employment; on occasion he ad- 
vised Fellman as to whether the applicants should be 
hired, and on other occasions hired them directly (R. 
43-44 ; 222-223, 226-227, 240, 266-267). In one instance 
he represented to a prospective employee that he was 
the proper person to see about jobs at Venice (R. 44; 
239-240). Lewis also spent considerable time on 
the factory floor instructing employees how to op- 
erate their machines or otherwise perform their jobs 
and inspecting the products in the process of manu- 
facture (R. 49-50; 176, 218, 220-221, 267-268, 290). 
When Fellman suggested that the entire shop be put 
on piece rates, Lewis indicated approval, and the sys- 
tem was tried for one week, at the end of which time 
the former pay system was reinstated at Lewis’ 
direction (R. 47-48; 230-231, 177-179). In addition, 
Lewis made corrections in piece rate computations for 
particular employees, and on one occasion Fellman 
told an employee that such adjustments could be made 
only by Lewis (R. 47; 232). 

Joe Levitan, who had been in charge of production 
at the Los Angeles plant, also participated actively in 
the hiring and firing of employees, and in their su- 
pervision (R. 438-44, 49-51; 171-172, 173, 207-209, 216- 
218, 220-221, 290, 295-296, 306). Levitan’s principal 
occupation however, was to inspect shoes at all stages 
of production and to oversee the packing and ship- 
ing operation which was handled on floor area held 
by Trina under the sublease (R. 49-51; 171-172, 294- 
295, 305-306). He regularly notified employees when 
overtime work would be necessary, and ordinarily 
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assumed responsibility for all operations whenever 
Fellman was absent (R. 49-51, 53; 177, 287, 290, 
294-295, 305-306). 

Jack Lewis’ son, Albert Lewis, also held a super- 
visory job at the Venice plant (R. 42; 164, 169). He 
had been employed at the Los Angeles plant before 
his employment at Venice (R. 33). Unlike his 
father and Levitan, Albert Lewis was a salaried 
employee of Trina. Indeed, during the course of 
the Venice operations Albert’s salary was increased 
so as to exceed that of Fellman, an occurrence which 
Fellman complained of to an employee (R. 42; 169- 
NO 236). 

The arrangement between Trina and California 
Footwear, as described above, continued until the 
end of 1953, at which time the sublease and other 
working agreements were terminated (R. 52, 55; 315). 
Fellman spent considerably less time at the Venice 
plant in the latter part of 1953, after it had been 
decided that the arrangement with California Foot- 
wear would not be continued, and during his absence 
Albert Lewis or Levitan took charge of operations 
(R. 52; 177, 180-181, 296-297, 304). At the beginning 
of 1954 the Venice plant was no longer in operation; 
however, California Footwear’s partners were plan- 
ning to resume production either under an arrange- 
ment similar to that worked out with Fellman, if 
they could ‘‘get hold of somebody satisfactory,’ or 
by operating the plant directly as had been the case 
at the Los Angeles location (R. 52; 320). 
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B. Respondents’ refusal to bargain with the Union 


1. California Footwear’s refusal to discuss with the 
Union the transfer of its employees to the Venice 
plant—United Shoe Workers of America, Local 122, 
herein called the Union, had been certified by the 
Board as the bargaining representative of California 
Footwear’s employees in August, 1951 (R. 32-33; 
159). <A collective bargaining contract between the 
Union and California Footwear, executed on October 
1, 1952 and containing an automatic renewal date 
of September 30 in the absence of notice to terminate, 
was in effect at the time that California Footwear 
transferred its operations to Venice (R. 56; 350-355). 

In January, 1953, Ernest Tutt, organizer for the 
Union, visited the Los Angeles plant and inquired of 
Jack Lewis about rumors he had heard that the Los 
Angeles premises were to be vacated and a new shop 
was to be opened in Venice (R. 57; 193-195, 265-266). 
Lewis stated that he was in poor health and had been 
advised by his doctor ‘‘that he should definitely cease 
having anything to do with operating or running a 
shoe factory,’’ as a result of which California Foot- 
wear ‘‘was going out of business’”’ (R. 57; 194). Tutt 
asked about the Venice plant, and added that he ‘‘was 
anxious that as many of the employees of the Cali- 
fornia plant would be reemployed at Venice plant 
as was possible”? (R. 57; 194). Lewis, however would 
not discuss this matter, stating that the Venice shop 
was ‘‘to be owned and run by Mr. Fellman,’’ that 
‘the [Lewis] had nothing to do whatsoever with the 
hiring or running of the Venice plant, and that [Tutt] 
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would have to see Mr. Fellman and talk to him about 
that’? (R. 57-58; 194-195, 266). 


2. 'The refusal at the Venice plant to recognze or 
deal with the Union—The working conditions estab- 
lished at the Venice plant were substantially different 
from those provided in the Union’s contract with 
California Footwear. Thus, the employees at Venice 
had a lower minimum rate of pay, no cost-of-living 
bonus, no reporting-in pay, no daily time-and-a-half 
for overtime work, and less attractive health and wel- 
fare benefits (R. 46; 182-191). 

Tutt visited Fellman at the Venice plant shortly 
after his conversation with Lewis to discuss the 
question of employee representation and the condi- 
tions of their employment (R. 58; 195-197). He pre- 
sented Fellman with a copy of the Union’s contract 
with California Footwear, which he stated was also 
applicable at the Venice plant (R. 59; 196-197). Fell- 
man took the contract but suggested that Tutt return 
at a later date to discuss the matter, whereupon 
Tutt left (R. 58; 197). Following a second and equally 
inconclusive meeting between Fellman and Tutt, the 
Union on February 19 wrote a letter through its 
counsel to both California Footwear and Trina, 
stating its position as follows (R. 59; 348-349) : 


It is the Union’s position that the firm known as 
Trina Shoe Company in truth and in fact is actu- 
ally California Footwear Company. It is the 
Union’s position that the contract made between 
California Footwear Company and the Union 
last year continues to be fully binding upon the 
firm known as Trina Shoe Company. 
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This letter shall also serve as formal notice upon 
you that... all of the employees engaged at the 
old job at 253 South Los Angeles, Los Angeles, 
California request employment on jobs which they 
are capable of performing at the first time that 
the job becomes available. 


In a reply to this letter counsel for California Foot- 
wear wrote the Union that Trina was wholly inde- 
pendent, and that California Footwear had ‘‘ceased 
manufacturing operations some time ago’’ (R. 59; 
363-364). Fellman, meanwhile, persistently refused 
to recognize the Union or to put the contract into 
effect. On March 18 Felliman signed a statement at 
Tutt’s request to the effect that the Union would be 
recognized as the employees’ bargaining representa- 
tive if a majority of them so designated it, but there- 
after Fellman refused to acknowledge the authenticity 
of some of the employee dues cards that Tutt pre- 
sented him in support of the Union’s majority claim 
(R. 60, 63-65; 198, 100-201, 203, 287-289). Fellman 
also raised certain objections to the contract which 
the Union had presented to him, but when Tutt yielded 
on these matters, Fellman stated that the contract 
was unacceptable for other unspecified reasons (R. 
66-67; 204-205). Fellman finally made plain to Tutt 
that, irrespective of his commitment to recognize the 
Union upon a showing of majority support, he would 
not recognize it unless certified by the Board (R. 
65; 289). 
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C. Respondents’ coercive opposition to union organization at 
the Venice plant 


Both Jack and Albert Lewis and Fellman made 
plain their opposition to the Union from the time that 
the Venice plant began operations. Thus, shortly 
after employees Charlotte Parker and Lois Murray 
were hired, Jack Lewis asked them while at work 
whether they had been asked to join the Union (R. 
73; 221). Upon being given a negative reply, Lewis 
stated that there were ‘‘some girls in the plant trying 
to get something started’’, and that there were ‘‘al- 
ways a few of those in every plant’’ (7bid.). On an- 
other occasion Lewis called employee Lois Murray 
into his office and again asked whether she had joined 
the Union, adding that she should not do so, ‘‘because 
[she] would be out a lot of money paying the union 
dues”’ (R. 73; 224). Lewis put the same question 
to employee Murray at a later date, and when Murray 
told him this time that she had joined the Union, 
Lewis asked her to identify the person who had solic- 
ited her membership, and observed that ‘‘it was only 
someone who was trying to be smart’’ (R. 73-74; 224- 
225). Similarly, Lewis questioned another employee, 
Eugene Piasek, as to his union affiliation when he ap- 
plied for work, and hired him after Piasek falsely 
stated that he had been expelled from the union as a re- 
sult of an argument with a union business agent (R.74; 
226-227). Sometime thereafter, employee Piasek, in 
a conversation with Albert Lewis, asked the latter if 
it would not be better for California Footwear to ac- 
cept the Union rather ‘‘than to run away from [it]”’ 
(R. 75; 233). Albert Lewis replied that the company 
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had lost money the first year in which the Union had 
been recognized, and that the business would ‘‘move out 
to another city’’ if the Union should ‘‘catch up with 
them over here’’ (ibid.). 

For his part, Fellman expressed his opposition to 
the Union in a speech given to the employees at the 
Venice plant in March 1953 (R. 60-62; 209-210), and 
also in his questioning of various employees. Thus, 
a few days after his speech, Fellman, while repairing 
a machine operated by employee Linda Murray, told 
Murray that he was angry with her because she had 
‘‘sioned that union card’? (R. 81-82; 248-244). When 
Murray protested that she had not signed a card, 
Fellman replied ‘‘Yes, you did. I know all of them 
that signed it,’’ and turning to employee Aldea 
Callahan who stood nearby, asserted ‘‘You did too”’ 
(ibid.). Shortly thereafter Fellman also questioned 
a third employee, Alice Dupuis, as to why she had 
signed a union card (R. 82; Tr. 480). Fellman asked 
still another employee, Anna Cherry, what she thought 
about the Union, and went on to say ‘That the union 
was no good, that they wouldn’t do anything for [the 
employees], and that the union could close the shop 
down and then everyone would be out’”’ (R. 74; 209). 

A further manifestation of Jack Lewis’ concern 
lest the Union organize the employees occurred after 
working hours on April 14, 1953, when he parked his 
car across the street from a building in which the 
Union had scheduled a meeting and observed the em- 
ployees who attended (R. 76-78; 227-228, 236-238, 318- 
319). On his way to the meeting employee Piasek 
noticed Lewis and stopped briefly to speak with him 
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(ibid.). Lewis stated in the course of their conversa- 
tion, ‘‘I thought you told me you were not a union 
member”? (R. 77; 228-229). Piasek stated that he 
just wanted to see what was going on, and continued 
on to the meeting, calling the attention of some of the 
employees outside the building to Lewis’ car (R. 77; 
229). , 


D. Respondents’ discrimination against employees Roark 

and Piasek 

1. Respondents’ discriminatory refusal to offer 
Roark employment at the Venice plant—Only four 
employees from the Los Angeles plant were hired at 
the new location in Venice (R. 86; 293). Three of 
these were mentioned to Lewis by Fellman as persons 
he wished to have work at the Venice location (R. 
86; 292-293). All four were required to be Union 
members under the existing collective bargaining 
agreement with California Footwear, but each of the 
transferred employees ceased paying Union dues upon 
starting work at Venice, and was thereafter suspended 
from Union membership for that reason (R. 86; 303- 
304). 

A fifth Los Angeles plant employee, Blanche Roark, 
was also among those whom Fellman requested to have 
transferred to the Venice plant, but she was refused 
employment at the new location. Employee Roark 
had served as chief shop steward for the Union during 
the last year of her employment for California Foot- 
wear, which had begun in 1950 (R. 84; 211, 214). Late 
in 1952, when Roark heard that the Venice plant would 
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be open, she asked Fellman for a job, and Fellman 
indicated that he would like to have her work for him 
(R. 84; 212-213). She was the single employee, how- 
ever, of those requested by Fellman, who was not 
offered a job at the Venice plant when her employ- 
ment ended on January 30 at the Los Angeles plant 
(R. 86; 211, 292-293). 

On February 5, 1953, Roark again applied to Fell- 
man at the Venice plant for employment (R. 84; 212- 
213, 215-216, 293-294). Although there was work 
available at that time, Hellman told Roark that he 
would telephone her in two days (R. 84; 213, 294). 
Hellman did not call her, and when Roark again in- 
quired about a job, Hellman once more put her off, 
telling her that he could not use her at that time but 
that he would call her later (R. 84; 213). However, 
Fellman did not thereafter call her, until months later, 
after the complaint in this case was filed against re- 
spondents (R. 84-85; 214, 286-287). 


2. Respondents’ discriminatory discharge of Em- 
ployee Piasek because of his testumony before the Trial 
Hxaminer in this case’-—Employee Piasek was regu- 
larly employed as a cutter at the Venice plant from 
early in April until mid-summer 1953, when opera- 
tions closed down for several weeks (R. 104-105; 225- 
226, 233-234). On October 26, Piasek resumed his 


4 The charge alleging Piasek’s discriminatory dismissal was filed 
after the hearing at which he testified was closed. On motion of 
the General Counsel of the Board, however, the hearing was there- 
after reopened, the complaint amended to allege the violation per- 
taining to Piasek, and evidence pertaining thereto was received as 
a part of the same case (R. 18-21, 306-322). 


16 


job, and worked fairly regularly until November 5, 
when he was told that there was no work available at 
that time (R. 106; 309-313). On November 10 Piasek 
attended the hearing before the Trial Examiner in 
this case, having been called as a witness against 
respondents (R. 107; 310-312). The following day, 
during which the hearing was in recess, Piasek re- 
ported to the Venice plant, an¢ was called into Jack 
Lewis’ office where Lewis asked him ‘‘Gene, why do 
you have to testify against me?”’ (R. 107; 312). Piasek 
replied ‘‘Listen, Jack, you do such unfair labor prac- 
tices over here .. . everybody wants to testify against 
rom oc, 107; 312). 

When the hearing was resumed on Friday, Novem- 
ber 18, Lewis approached Piasek in the hearing room 
and told him to report for work on the following Mon- 
day. Piasek, who had not worked for several days, 
had not been called to the witness stand, but indicated 
that he would be on the job unless he had to testify on 
that day (R. 108; 312-313). The following day, Satur- 
day, Lewis made an unsuccessful attempt to find a 
permanent replacement for Piasek (R. 108-109; 321- 
322). The person whom he contacted for the job was 
already employed; nonetheless, Lewis stated to him 
that he (Lewis) expected ‘‘to get straightened out 
[with the Union] the beginning of next week... and 
we may get together again”’ (R. 108; 321-322). 

On Monday, November 16, Piasek testified as a 
witness for the General Counsel of the Board with 
respect to Lewis’ questioning him about his Union 
membership, Lewis’ surveillance at the Union meeting 
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of April 14, and various facts relating to the control 
exercised by the Lewises and Joe Levitan over the 
Venice operations (R. 225, et seqg.). Piasek reported 
for work at the Venice plant the next day, in 
accordance with Lewis’ instructions, but was told on 
his arrival that he was not needed, and that he would 
be called when there was work for him (R. 109; 318). 
Piasek was never recalled thereafter. A few days 
later, the cutter’s job was offered on a permanent 
basis to another employee (R. 110; 306-308, 315-317). 


II. THE BOARD'S DECISION AND ORDER 


Upon the foregoing facts, the Board found, one 
member concurring in part and dissenting in part, that 
respondents had committed violations of Section 
8 (a) (1), (8), (4) and (5) of the Act.’ The refusal 
to hire employee Roark at the Venice plant, and the 
dismissal of employee Piasek were determined to 
constitute unfair labor practices under Sections 
8 (a) (8) and (4) of the Act, respectively, the former 


5 Member Rodgers agreed with the majority that respondent 
Trina was the agent of respondent California Footwear in operat- 
ing the Venice plant, and concurred with respect to the finding of 
violations of Section 8 (a) (1) based on respondents’ interrogation 
and surveillanee of employees, of Section 8 (a) (4) based on the 
discharge of employee Piasek, and of Section 8 (a) (5) based on 
the refusal to discuss with the Union the transfer of the Los An- 
geles employees to the Venice plant (R. 138, 146). Member 
Rodgers, however, dissented from the findings that employee Roark 
was unlawfully discriminated against, and that additional viola- 
tions of Section 8 (a) (5) were committed by the refusal to recog- 
nize the Union as representative of the Venice plant employees, the 
repudiation of the existing contract, and the unilateral substitution 
of different terms and conditions of employment at the Venice plant 
(R. 146-157). 
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found to have been motivated by Roark’s Union 
affiliation and the latter by Piasek’s testimony against 
respondents in this case (R. 116, 132-133, 140-142). 
The Board held that Lewis’ questioning of employees 
Parker, Lois Murray, and Piasek about their Union 
membership, his surveillance of the employees attend- 
ing the Union meeting of April 14, and Fellman’s 
questioning of employees Linda Murray, Callahan, 
Dupuis and Cherry about their affiliation with and 
attitude toward the Union constituted interference, 
restraint and coercion of employees in their right to 
self-organization and thus violations of Section 
8 (a) (1) of the Act (R. 83, 182-133). Finally, the 
Board concluded that although the Venice plant was 
leased by California Footwear for reasons having 
nothing to do with the Union, the Venice operation 
was nonetheless controlled by California Footwear, 
and that it was operated in Trina’s name as a subter- 
fuge in an attempt ‘‘to get rid of the Union’’ and to 
escape the effect of the contract which California 
Footwear had executed with the Union (R. 1385). 
From this determination it followed in the Board’s 
opinion not only that California Footwear was 
responsible along with Trina for the unfair labor 
practices committed at the Venice plant, but also that 
California Footwear’s refusal to discuss with the 
Union the transfer of its employees to the Venice plant, 
the refusal to keep in effect the terms of the existing 
contract, the unilateral imposition of working condi- 
tions at Venice, and the refusal to recognize the Union 
as the representative of the employees at Venice all 
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coustituted violations of the bargaining requirements 
of Section 8 (a) (5) of the Act (R. 139-140).° 

To remedy the foregoing violations, the Board’s 
order requires respondents’ to cease and desist from 
discriminating against their employees because of their 
Union membership or because of testimony given in 
proceedings under the Act, from refusing to bargain 
collectively with the Union, and from in any other 
manner interfering with their employees’ right of self- 
organization. Affirmatively, the Board’s order 
requires respondents to reinstate employee Piasek, to 
make him and employee Roark (who had refused an 
offer of reinstatement made prior to the hearing 
(R. 214)), whole for any loss of earnings suffered by 
reason of the discrimination against them, to bargain 
collectively on request with the Union, and to post 
appropriate notices (R. 142-145). 


SUMMARY OF ARGUMENT 


I. The Board properly found that Trina was the 
‘falter ego or agent’’ of California Footwear in operat- 
ing the Venice plant and that California Footwear 
was therefore jointly responsible with Trina for the 
unfair labor practices which occurred at Venice. 
Trina was in every important respect subject to Cali- 


®In addition, the Board, in agreement with the trial examiner, 
concluded that there was insufficient evidence to support the alle- 
gations in the complaint charging that employees Anna Cherry 
and Jack Rosenthal had been discriminatorily discharged, and dis- 
missed the complaint in those respects (R. 98, 104, 145). 


The Board made its order against Trina applicable only to the 
extent that Trina ‘‘has acted or in the future may act on behalf of’’ 
respondent California Footwear (R. 142). 
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fornia Footwear’s control. It was wholly dependent 
upon California Footwear for operating capital, had 
mortgaged its machinery to California Footwear, and 
was responsive to California Footwear’s decisions with 
respect to employment practices and production 
methods. The goods manufactured by Trina and 
delivered to California Footwear, moreover, were 
priced to cover only manufacturing costs, including a 
salary for Trina’s owner who served as a general fore- 
man, and did not allow for any profit. The record thus 
establishes a complete absence of independent authority 
on the part of Trina. 

II. The frequent instances of respondents’ inter- 
rogation of the employees as to their union attitudes 
and affiliations occurred in a context of open hostility 
to the Union. Accordingly, on settled authority this 
interrogation was violative of Section 8 (a) (1) of the 
Act. Similarly, the Board’s finding that Lewis’ 
surveillance of employees entering a Union meeting 
constituted a violation of the same statutory provision 
is supported by the uniform holdings of the courts of 
appeals. Respondents’ defense before the Board to 
the interrogation and surveillance charges rested on 
testimony which the Trial Examiner and the Board 
discredited; the Board’s rulings in this respect should 
not, on the record in this case, be overturned on judicial 
review. 

III. Substantial evidence supports the Board’s 
finding that respondents unlawfully discriminated 
against employees Roark and Piasek. Although em- 
ployee Roark was an experienced and competent 
worker whom Fellman requested to be transferred to 
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Venice, she was refused a job at the Venice plant for 
a false reason. Her status as a Union steward at the 
Los Angeles plant and Lewis’ determination that the 
Venice plant be staffed by non-union employees 
furnish the only reasonable explanation for rejecting 
her application for employment. 

Similarly, the precipitate discharge of employee 
Piasek following his testimony against respondents in 
the hearing in this case together with the inadequacy 
of the excuses made for the discharge amply support 
the Board’s conclusion that he was fired because of his 
testimony. 

IV. In view of the fact that California Footwear 
controlled operations at the Venice plant, it was 
obliged under the Act to discuss with the Union the 
question of transferring employees to Venice upon 
cessation of business at the Los Angeles plant. Cali- 
fornia Footwear’s refusal to consult with the Union 
on this matter upon the latter’s request therefore 
constituted a violation of Section 8 (a) (5) of the 
Act. Because of California Footwear’s unfair labor 
practice in this respect, it was not entitled to refuse 
recognition of the Union at the Venice plant on the 
ground that the Union was unable to show support by 
a majority of the employees at the new location. The 
Board could reasonably conclude that, absent Cali- 
fornia’s unlawful refusal to negotiate, an agreement 
might have been reached by which substantially the 
same work force would have been maintained at the 
Venice plant as existed at the Los Angeles plant. And 
it is settled law that a certified bargaining representa- 
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tive does not lose its status where, as here, its loss of 
majority support may reasonably be attributed to 
employer unfair labor practices. It also follows from 
respondents’ continuing obligation to recognize the 
Union that the unilateral imposition of new terms and 
conditions of employment at the Venice plant and the 
termination of the existing contract constituted 
violations of Section 8 (a) (5) of the Act. 


ARGUMENT 

The Board’s imputation of liability to respondent 
California Footwear for the unfair labor practice 
findings based on interference and discrimination at 
the Venice plant, nominally operated by respondent 
Trina, rests on its factual determination that the 
Venice operation was controlled by California Foot- 
wear, and that Trina was merely the ‘‘alter ego or 
agent’’ of California Footwear. With respect to the 
refusal to bargain finding moreover, the existence of 
the unfair labor practice itself turns on whether the 
Venice operation was simply a new location at which 
California Footwear was carrying on the same 
business. It was upon this premise that the Board 
concluded California Footwear was required to discuss 
with the Union the transfer of its employees to the 
Venice plant, and to recognize the Union as the repre- 
sentative of the employees at the Venice plant. 
Accordingly, before turning to the unfair labor 
practices which have been found in this ease, it is 
appropriate first to show the correctness of the Board’s 
finding that California Footwear controlled and 
operated the Venice plant through the agency of Trina. 
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I. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FINDING 
THAT CALIFORNIA FOOTWEAR CONTROLLED OPERATIONS 
AT THE VENICE PLANT 


Settled law establishes that an employer is 
responsible for the commission of unfair labor 
practices arising in a business enterprise whose opera- 
tions and labor relations he actually controls. The 
employer may not evade liability by the device of re- 
casting the business as a nominally independent enter- 
prise if he in fact continues to direct its operations. 
Accordingly, employers have uniformly been held 
responsible for violations of the Act committed by 
newly contrived business organizations which in reality 
are ‘‘a disguised continuance of the old employer’’, 
Southport Petroleum Co. v. N.L.R.B., 315 U.S. 100, 
106; N.L.R.B. v. Andrews, 236 F. 2d 44 (C.A. 9). 
Common indicia of such ‘‘disguised continuance’’ 
are financial control over the nominally independent 
enterprise through advances of operating capital and 
raw materials,? supervision and direction of produc- 


8 See also N.L.R.B. v. McCatron, 216 F. 2d 212, 214 (C.A. 9), 
certiorari denied, 348 U.S. 943; N.D.R.B. v. O’ Keefe & Merritt, 178 
F, 2d 445, 449 (C.A. 9); N.D.R.B. v. Long Lake Lumber Co., 138 
F. 2d 863, 364 (C.A. 9); Dickey v. N.L.B.B., 217 F. 2d 652, 653 
(C.A. 6); N.D.R.B. v. Dayton Coal & Iron Corp., 208 F. 2d 394, 
395 (C.A. 6); N.L.R.B. v. Somerset Classics, 193 F. 2d 6138, 615, 
certiorari denied, 344 U.S. 816; V.L.A.B. v. E. C. Brown, 184 F. 2d 
829, 831 (C.A. 2); Butler Bros. v. N.D.R.B., 184 F. 2d 981, 984 
(C.A. 7), certiorari denied, 320 U.S. 789; N.L.R.B. v. Condenser 
Corp., 128 F. 2d 67, 71-72 (C.A. 3). Cf. N.L.A.B. v. Grower- 
Shipper Veg. Assoc., 122 F. 2d 368, 378 (C.A. 9). 


9See N.L.R.B. v. McCatron, 216 F. 2d 212, 214 (C.A. 9), cer- 
tiorari denied 348 U.S. 948; N.U.R.B. v. Long Lake Lumber Co., 
138 F. 2d 363, 364 (C.A. 9); N.L.A.B. v. O’Keefe & Merritt, 178 
F. 2d 445, 448-449 (C.A. 9). 
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tion,’ and control over labor relations policies.” 
In such circumstances there is a ‘‘measure of domina- 
tion * * * jnconsistent with the notion that 
[the nominally independent enterprise] is really a 
free agent either in handling the enterprise or dealing 
with the men employed. N.L.R.B. v. Long Lake 
Lumber Co., supra, n. 8, at p. 364. 

Viewed in the light of these settled principles, the 
record in this case amply supports the Board’s 
finding that California Footwear was in reality the 
controlling force behind the operation of the Venice 
plant. As shown in the Statement, pp. 3-8, 
financially Trina was wholly subject to California 
Footwear’s pleasure; having no independent source 
of capital, Trina relied on California Footwear for 
all operating expenses, and in addition had mortgaged 
its machinery to California Footwear to secure a loan 
to pay off other business debts. Pricing of the foot- 
wear manufactured at Venice was designed to cover 
eosts but not to afford Trina a profit, a circumstance 
irreconcilable with the contention that Trina was an 
independent business enterprise. Moreover, Trina’s 
owner, Fellman, received the same salary he had drawn 
while working as a pattern maker for California 
Footwear at the Los Angeles plant, and did much of 
the same work. That Fellman was in no position 
even to control his own rate of pay is evidenced by his 


10 See Dickey v. N.L.R.B., 217 F. 2d 652, 653 (C.A. 6); Butler 
Bros. v. N.L.R.B., 134 F. 2d 981, 984 (C.A. 7). 


11 See N.L.R.B. v. McCatron, supra, n. 8; N.L.R.B. v. Long Lake 
Lumber Co., supra, n. 8; N.L.R.B. v. Condenser Corp., 128 F. 2d 
Of, 72 (Cao). 
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complaint that Albert Lewis was given an increase 
which placed his salary above Fellman’s. Fellman’s 
position, in short, was simply that of a foreman at the 
Venice plant who was subject to the control and 
direction of California Footwear. This is all the more 
apparent in view of Lewis’ and Levitan’s participa- 
tion in hiring, their supervision of production 
processes, and their general direction of all phases of 
the business. Indeed, Fellman was able to institute 
a system of piece rates only upon obtaining Lewis’ 
permission, and then eliminated the system when 
Lewis found it unsatisfactory. 

These considerations together with the manner in 
which California Footwear utilized the move to the 
Venice plant to eliminate the Union, as described in 
the Statement, supra,” are consistent only with the 
conclusion that the Venice plant was operated under 
the control of California Footwear no less than the 
Los Angeles plant. California Footwear continued to 
expend all monies required for manufacturing and to 
receive all profit from sales, and also continued to 
direct both the processes of production and employ- 
ment practices. Trina, on the other hand, contributed 
to the business no more than its name. Plainly, the 
Board was entitled to look beyond the legal facade 
erected by California Footwear and to conclude that 
California Footwear itself must bear responsibility 


12 Note particularly the role Lewis was found by the Board to 
have played in the discrimination against employees Roark and 
Piasek, and in carrying on a program designed to restrain the em- 
ployees from joining the Union (supra, pp. 12-17, R. 141). 
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for the policies and practices followed at the Venice 
plant.” See NV.Z.R.B. v. Andrews, 236 F.2d 44 (C.A.9). 


Il, SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FIND- 
INGS THAT RESPONDENTS’ QUESTIONING OF EMPLOYEES 
ABOUT THEIR UNION AFFILIATIONS AND SURVEILLANCE 
OF EMPLOYEES ATTENDING A UNION MEETING VIOLATED 
SECTION 8 (a) (1) OF THE ACT 


As shown in the Statement, supra, pp. 12-14, 
respondents persistently opposed the unionization of 
the employees at the Venice plant. Indeed, the pains 
taken by Lewis to operate the Venice plant under 
Trina’s name and his deception in telling the Union 
that he was going out of business and had no con- 
nection with the Venice plant can be plausibly ex- 
plained, as the Board found, only upon the premise 
that Lewis hoped ‘‘to utilize the move [to Venice] 
as an opportunity to get rid of the Union’’ (R. 135). 
Supporting this conclusion is the remark of Lewis’ 
son, Albert, to employee Piasek that the business 
would ‘‘move out to another city’’ if the Union should 
‘featch up with them over here’’ (R. 233). After the 
Union began its organizational drive at the Venice 
plant, respondents’ hostility became open, as evidenced 
by Fellman’s anti-union speech to the employees and 
his repudiation of an earlier promise to recognize the 
Union upon a showing of pledge and dues cards 
executed by a majority of the employees (supra, 
pp. 10-18). 


13 Respondents’ attempts before the Board to show that Trina 
was independent of California Footwear were largely premised 
upon testimony which was discredited both by the Trial Examiner 
and the Board. As this Court has had recent occasion to reiterate, 
‘questions of credibility ... are for the examiner and the Board, 
not for [the court], to resolve.’’ N.U.R.B. v. Wagner, 227 F. 2d 
200, 201. 
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Viewed in this context, the interrogation by 
respondents of the employees as to their union 
attitudes and affiliations, described in the Statement, 
supra, pp. 12-13, and found by the Board to con- 
stitute unfair labor practices, was plainly coercive 
and therefore violative of Section 8 (a) (1). More- 
over, other conduct by respondents reinforces this 
conclusion. Thus, after questioning employees 
Parker and Murray about the Union, Lewis referred 
to the Union’s organizational effort as ‘‘some girls in 
the plant trying to get something started,’’ and added 
that there were ‘‘always a few of those in every plant’’ 
(R. 221). Similarly, Lewis told another employee, 
after asking her whether she had joined the Union, 
that if she joined she ‘‘would be out a lot of money 
paying the union dues,’’ and referred to the dues 
solicitor as ‘‘only someone who was trying to be 
smart’”’ (R. 224-225). Fellman also made clear to the 
employees he questioned that he was displeased by 
their support for the Union, and on one occasion 
emphasized to an employee ‘‘that the union was no 
good, that they wouldn’t do anything for [the 
employees], and that the union could close the shop 
down and then everyone would be out’’ (sepra, p. 13). 

Respondents’ interrogation found to be improper 
by the Board thus does not stand alone, but rather 
‘‘form[s] part of an overall pattern whose tendency 
is to restrain or coerce.”’ N.D.R.B. v. McCatron, 216 
FB. 2d 212, 216 (C.A. 9). It falls, therefore, into the 
class of anti-union conduct which this Court has con- 
sistently condemned. See e.g. N.L.R.B. v. West Coast 
Casket Co., 205 F. 2d 902, 904; N.L.R.B. v. Radcliffe, 
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211 F. 2d 309, 314, certiorari denied, 348 U.S. 833; 
N.L.R.B. v. Home Dairies Co., 211 F. 2d 784; N.L.R.B. 
v. Pacific Moulded Products Co., 206 F. 2d 409, 
certiorari denied, 346 U.S. 938. 

The separate finding of a violation of Section 
8 (a) (1) based on Lewis’ surveillance of the em- 
ployees who attended the Union meeting of April 14, 
1953, similarly fits within an established category of 
unlawful interference with employee rights. The 
evident object of spying on employees attending union 
meetings is ‘to discover what employees [are] active 
in the union.” N.L.R.B. v. Vermont American 
Furniture Co., 182 F. 2d 842, 843 (C.A. 2). The fact 
that an employer would invade the privacy of his 
employees to obtain this information carries a strong 
suggestion that its acquisition is sought for the purpose 
of affecting the security of their tenure. Such a 
purpose is likely to be regarded as more than just a 
suggestion where, as here, the employer makes his 
opposition to unionization plain and commits other 
unfair labor practices to secure its defeat. Accord- 
ingly, this and other Courts of Appeals have long 
adopted the rule that surveillance at places of union 
meetings is contrary to the Act’s guarantee to 
employees against interference, restraint, and coercion 
in their organizational affairs.” 


14 See, e.g., this Court’s decision in N.L.R.B. v. Grower-Shipper 
Veg. Assoc., 122 ¥. 2d 368, 376; No. Whittier Heights Citrus Assoc. 
v. N.L.R.B., 109 F.2d 76, 78, certiorari denied 310 U.S. 632. 

First Circuit: N.L.R.B. v. Saxe-Glassman Shoe Corp., 201 F. 2d 
238, 242. 

Third Circuit: N.L.R.B. v. Electric City Dyeing Co., 178 F. 
2d 980, 981. 
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Before the Board respondents’ defense both to the 
surveillance and interrogation charges rested on 
testimony which was discredited by the trial 
examiner, whose rulings were affirmed by the Board.” 
As stated in the Intermediate Report resolutions of 
conflicts in testimony were made upon the basis of 
‘Capparent keenness of memories, the possibilities of 
misunderstanding of spoken words, consistency of 
testimony within itself, consistency of testimony with 
other testimony and with known facts, disposition of 
a witness to depart from the truth, his interest or bias, 
the conduct of the witness while testifying, and many 
other factors’? (R. 72). This Court has made clear 
that such resolutions are not to be overturned on 
judicial review on a record such as that in this case. 


Fourth Circuit: N.L.R.B. v. Pacific Mills, 207 F. 2a 905, 907. 

Fifth Cireuit: N.L.R.B. v. Sunnyland Packing Co., 211 F. 2d 
923, 924. 

Sixth Cirenit: Magnavox v. N.E.R.B. v., 211 F. 2d 182, 133. 

Seventh Circuit: Donnelly & Sons v. N.L.R.B., 156 F. 2d 416, 
419, certiorari denied 329 U.S. 810. 

Highth Cireuit: NV.L.R.B. v. Hunter Engineering Co., 215 F. 2d 
916, 918-919. 

Tenth Circuit: N.L.R.B. v. Standard Oil Co., 124 F. 2d 895, 908. 

District of Columbia Circuit: Anthony G Sons v. N.E.R.B., 
163 F. 2d 22, 26-27, certiorari denied 332 U.S. 773. 


15 Thus, with respect to the interrogation Lewis and Fellman 
either denied or could not remember having asked the questions to 
which various employees testified (R. 72). With respect to the 
surveillance incident, Lewis testified that he was waiting with a 
friend in his automobile for the latter to catch a bus, and that the 
econeurrence of a Union meeting across the street was fortuitous. 
The trial examiner, however, credited another witness who testified 
that Lewis was alone in the car, and noting’ that the bus stop near 
which Lewis was parked was not the most convenient or likely bus 
route to the alleged friend’s destination, concluded that ‘‘ Lewis 
took advantage of the occasion to stop near the union meeting place 
for the purpose of surveillance’’ (R. 79). 
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N.LE.R.B. v. Wagner, 227 F. 2d 200, 201, certiorari 
denied, 351 U.S. 919. See note 13, supra. 
Ill. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD'S FIND- 


ING THAT RESPONDENTS UNLAWFULLY DISCRIMINATED 
AGAINST EMPLOYEES ROARK AND PIASEK 


1. Employee Roark, as the Board concluded, was 
refused a job at the Venice plant because Lewis was 
determined that the Union should not follow Cali- 
fornia Footwear’s move to Venice. Roark was an 
experienced and competent worker; indeed, before 
operations began at the Venice plant, she was one of 
the few California Footwear employees whom Fellman 
told Lewis he would like to have work for him (supra, 
pp. 14-15). But Roark had also been a Union steward 
at the Los Angeles location (tbid.). And, as we 
have shown, every step taken by Lewis in econ- 
nection with the move to Venice was characterized by 
his desire to operate an unorganized plant at the new 
location: the subterfuge in establishing Trina as the 
apparent employer at Venice; the discontinuance of 
the Union contract at Venice; the interrogation of 
employees as to their Union affiliation, the surveillance 
of a Union meeting, and the anti-Union statements at 
the Venice plant; and the refusal to recognize the 
Union as representative of the Venice plant employees 
irrespective of whether a majority of them signed 
pledge cards (supra, pp. 9-14). It is also significant 
that the only four employees at the Los Angeles plant 
who were given jobs at the new location immediately 
dropped their support for the Union after moving to 
Venice, and were thereafter expelled from member- 
ship for nonpayment of dues (supra, p. 14). The 
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transfer to Venice of these four employees thus 
scarcely shows a willingness to hire Union advocates, 
as respondents contended before the Board; a more 
reasonable inference is that Lewis had cause to believe 
that the membership of these employees was solely 
attributable to the compulsory membership provision 
in the contract at the Los Angeles plant,’* and that 
they would not continue to support the Union at 
Venice. Accordingly, viewing respondents’ refusal to 
hire Roark at the Venice plant ‘‘in the total context 
of respondent’s conduct . . . which discloses anti- 
union sentiment expressed in part in a pattern of 
funlawful] action” (N.D.R.B. v. West Coast Casket 
Co., 205 F. 2d 902, 907 (C.A. 9))," the record amply 
supports the Board’s conclusion that Lewis influenced 
Fellman not to hire Roark as part of the effort ‘‘to 
escape . . . the Union’’ (R. 91, 141). 


16'The Union membership of the new employee at the Venice 
plant who performed the job which Roark had done at the Los 
Angeles plant, a factor emphasized by respondents before the 
Board, also does not militate against the Board’s conclusion that 
Roark was unlawfully discriminated against. The trial examiner 
found, and his findings in this respect were adopted by the Board, 
that the new employee’s union membership record was limited to 
a period of time when he had worked under a compulsory mem- 
bership contract for another employer (R. 86, 87, 89). He had 
also previously worked as a foreman at a different plant, at which 
time he was not a union member. Accordingly, as observed by the 
trial examiner, ‘‘respondents would not necessarily think of [him] 
as a union advocate when employing him’’ (R. 89). 


17 See also N.L.R.B. v. Osbrink, 218 F. 2d 341, 348 (C.A. 9), 
certiorari denied, 349 U.S. 928; N.L.R.B. v. Radcliffe, 211 F. 2d 
309, 313 (C.A. 9), certiorari denied, 348 U.S. 838; N.D.R.B. v. 
Dant & Russell, 207 F. 2d 165, 166 (C.A. 9); N.L.R.B. v. Reeves 
Rubber Co., 1538 F. 2d 340, 341 (C.A. 9); N.L.R.B. v. Bank of 
America, 130 F. 2d 624, 627 (C.A. 9, certiorari denied, 318 U.S. 
ecient v. N.U.RB., 311 US. 72, 75. 
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Confirming this finding is the fact that Fellman 
falsely told Roark on February 5, when she applied 
at the Venice plant, that there was no work available 
for her at that time (supra, p.15).** ‘‘It is well settled 
that the inferences drawn by the Board are 
strengthened by the fact that the explanation of the 
discharge offered by the respondent fails to stand 
under scrutiny.” N.O.R.B. v. Dant & Russell, 207 
EB, 2d 165, 167 (C.A. 9). 

In short, the record shows that Roark, an ex- 
perienced and satisfactory employee, was refused 
employment without any valid reason having been 
given her. ‘‘Such action on the part of an employer 
is not natural.’’ EH. Anthony & Sons v. N.D.R.B., 163 
F. 2d 22, 26 (C.A. D.C.), certiorari denied, 332 U.S. 
773. The only reasonable explanation afforded in the 
record is the one adopted by the Board — that 
respondents’ treatment of Roark constituted a con- 
sistent part of the policy of preventing the Union from 
obtaining employee support at the Venice plant. 


2. The Board’s finding that respondents discharged 
employee Piasek because he testified against them in 
the hearing before the trial examiner, and therefore 
violated Sections 8 (a) (4) and (3) of the Act, is also 


18 At the hearing before the trial examiner, Fellman did not deny 
the availability of work for Roark on February 5, but testified that 
Roark had stated she could not come to work immediately because 
of a commuting problem. This version of the February 5 incident 
was rejected by the trial examiner, who credited Roark’s testimony 
that Fellman had told her that she was not then needed but that 
she would be called when she could be used. The Board’s adoption 
of the trial examiner’s resolution of this conflict in testimony should 
not be overturned, see p. 29, supra. 
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amply supported in the record.” Until it became 
known to respondents that Piasek was prepared to be 
a witness in the unfair labor practice case against 
them he worked regularly as a cutter at the Venice 
plant. On November 10, 1953, however, Piasek 
appeared at the hearing in this case before the trial 
examiner, awaiting call to testify for the General 
Counsel. Lewis’ feelings about this occurrence were 
revealed the following day when he asked Piasek, 
although the latter had not yet testified, ‘‘. . . why do 
you have to testify against me?’’ (R. 312). Promptly 
thereafter, as described supra, p. 16, Lewis made an 
attempt to find another cutter, but the person he called 
was already employed. Nonetheless, when Puiasek 
reported for work on the day after he had finished his 
testimony against respondents, as previously in- 
structed by Lewis, he was told that he was not needed, 
and was never thereafter recalled. 

The precipitate nature of the discharge, Piasek’s 
undenied experience and ability as a cutter, Lewis’ 
questioning of Piasek’s appearance as a witness in this 
case, and respondent’s established animosity toward 
the Union which led to the unfair labor practice pro- 
ceedings in which Piasek testified favorably to the 
Union, combine to support the Board’s conclusion that 
the discharge is attributable to Piasek’s role as a 


19 Section 8 (a) (4) makes it an unfair labor practice for an 
employer ‘‘to discharge .. . an employee because he has... given 
testimony under this Act.’’ A violation of this provision may also 
fall, as in this case, under the more general prohibition contained 
in Section 8 (a) (3) against discrimination affecting tenure of em- 
ployment. N.U.R.B. v. Knickerbocker Plastic Co., 218 F. 2d 917 
COS BE 
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witness against respondents. Cf. N.L.R.B. v. Texas 
Independent Oil, 232 F. 2d 407, 451 (C.A. 9); N.DO.R.B. 
v. Martin, 207 F. 2d 655, 658 (C.A. 9), certiorari de- 
nied, 347 U.S. 917; N.L.R.B. v. Oklahoma Transpor- 
tation Co., 140 F. 2d 509 (C.A. 5). 

Before the Board respondents contended that 


Piasek was terminated in order that the cutting job 
could be given to Jack Rosenthal, who had earlier 
worked at the Venice plant and whose dismissal there- 
from on April 28, 1953 had been alleged by the com- 
plaint in this case to be an unfair labor practice.” 
According to respondents, they decided, about the time 
of Piasek’s testimony, that it would be prudent to cut 
off any further back pay liability toward Rosenthal, 
which might accrue in the event that his discharge 
were found to be unlawful, by offering him the 
eutter’s job which Piasek held. The explanation does 
not withstand analysis. In the first place, respondents 
had already cut off any possible back pay liability to 
Rosenthal, by offering him reinstatement in May 1953, 
only a month after he had been discharged. But even 
if respondents were not certain about the effect of the 
May offer of reinstatement, the lengthy delay in 
waiting from April until November, just after 
Piasek’s unfavorable testimony, before taking this 
step is suggestive of more than a coincidental con- 
nection between the two events. Nonetheless, as the 
trial examiner observed, no attempt was made to 


20 As stated supra, p. 19, n. 6, the Board dismissed the allega- 
tions in the complaint pertaining to Rosenthal’s discharge. The 
trial examiner, whose findings in this respect were adopted by the 
Board, concluded that Rosenthal had been discharged because only 
one cutter was needed, and Piasek, who had also been hired as a 
cutter, was the more experienced of the two (R. 98-104). 
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notify, or discuss the matter with, the attorney 
representing the General Counsel of the Board, even 
though it was apparent that the action would be viewed 
with suspicion (R. 115). Finally, Lewis’ attempt to 
replace Piasek with another employee as soon as he 
found that Piasek intended to testify (sewpra, p. 16) 
can scarcely be reconciled with the position that 
Piasek was discharged to make room for Rosenthal. 
In sum, the Board was fully justified in concluding 
‘‘that the reasons given by the respondent for the dis- 
charge were merely attempts to create a plausible 
excuse to discharge [Piasek for his] . . . unfavorable 
testimony at the ... hearing.”’ N.L.R.B. v. Knicker- 


bocker Plastic Co., 218 F. 2d 917, 920 (C.A. 9). 

IV. THE BOARD PROPERLY FOUND THAT RESPONDENTS VIO- 
LATED SECTION 8(a)(5) OF THE ACT BY REFUSING TO 
DISCUSS WITH THE UNION THE TRANSFER OF EMPLOYEES 
TO THE VENICE PLANT, BY DISCONTINUING THE EXIST- 
ING CONTRACT AND ESTABLISHING NEW TERMS OF 
EMPLOYMENT, AND BY REFUSING TO RECOGNIZE THE 


UNION AS THE REPRESENTATIVE OF THE EMPLOYEES AT 
THE VENICE PLANT 


We have shown that the elaborate arrangement by 
which California Footwear sought to conceal its 
control of operations at the Venice plant was conceived 
as a method to eliminate the Union representation 
which had been established at the Los Angeles plant. 
To the extent that the transfer of their business to 
Venice enables respondents to cease dealing with the 
Union and to disregard the contract which they 
executed with the Union, the plan succeeds, and, we 
submit, the objectives of the Act are pro tanto 
nullified. Accordingly, at the heart of the Board’s 
decision and order in this case are the findings that 
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respondents failed in their duty under Section 
8 (a) (5) of the Act to bargain in good faith with the 
representative of their employees, and the require- 
ment that they recognize and bargain with that 
representative. 

The findings of the Board in this respect begin with 
California Footwear’s refusal to discuss with the 
Union the transfer of its employees to the Venice 
plant, and carry through to the subsequent repudia- 
tion of the existing contract with the Union, the 
unilateral imposition of new terms of employment, 
and the refusal to recognize the Union as the repre- 
sentative of the employees at Venice. 

As stated supra, p. 9, Union organizer Tutt sought 
to negotiate the transfer of employees to the 
Venice plant in January, 1953, as soon as he learned 
of the projected move. Tutt told Lewis that he ‘‘was 
anxious that as many of the employees of the Cali- 
fornia plant would be reemployed at the Venice plant 
as was possible’ (R. 194). Lewis refused to discuss 
the matter on the ground that California Footwear 
‘‘had nothing to do whatsoever with the hiring or 
running of the Venice plant .. .’’ (R. 193-195). 
However, as shown supra, pp. 3-8, 23-25, the Venice 
plant in fact was nothing more than a new location for 
the continuance of business by California Footwear. 
Accordingly, the single question respecting respond- 
ents’ conceded refusal to discuss the transfer of em- 
ployees to the Venice plant is whether the Act 
imposes an obligation on an employer to discuss this 
matter on request of his employees’ representative 
when the employer relocates and continues to operate 
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the same business at a new site. The Act permits no 
doubt that such an obligation exists. Relocation of 
a business plainly affects, indeed threatens the con- 
tinuance of, employees’ tenure and conditions of 
employment, with respect to which the Act commands 
good faith negotiation. Sections 8 (a) (5), 8 (d) and 
9 (a) of the Act. N.L.R.B. v. Taylor Mfg. Co., 222 
F, 2d 719 (C.A. 5), enforcing 109 NLRB 1045, 1048; 
N.L.R.B. v. Gerity Whitaker Co., 1387 F. 2d 198 
(C.A. 6), certiorari denied, 318 U.S. 763, enforcing 
83 NLRB 398; see Inland Steel Co. v. N.L.R.B., 170 
HW. 2d 247, 252 (C.A. 7), certiorari denied, 336 U.S. 
960. California Footwear’s dereliction in this respect 
thus stands as a plain violation of Section 8 (a) (5) 
of the Act, as the Board unanimously found (R. 133, 
147-148). 

In view of the unlawful refusal to negotiate with 
the Union concerning the transfer of its employees to 
the Venice plant, respondents, we submit, were not 
entitled thereafter to terminate recognition of the 
Union on the ground that the Union could not show 
that a majority of the employees at Venice had 
designated it as their representative. For it is settled 
law that a loss of majority employee support does not 
invalidate a certification where such loss may reason- 
ably be attributed to an employer’s preceding refusal 
to bargain with the representative. This principle 
has been most frequently applied in cases where either 
defection from membership of existing employees or 
the failure of new employees to join a union, thus 
resulting in the union’s loss of majority support, has 
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followed the commission of unfair labor practices by 
the employer. See, e.g. Ray Brooks v. N.L.R.B., 348 
U.S. 96, 102; Franks Bros. v. N.E.RB., 321 U.S. 702, 
705; N.L.R.B. v. Idaho Egg Producers, 229 ¥. 2d 821, 
823 (C.A.9);N.0.R.B. v. Geigy Co., 211 F. 2d 5538, 558 
(C.A. 9), certiorari denied, 348 U.S. 821; N.L.R.B. v. 
Carlton Wood. Products, 201 F. 2d 868, 867 (C.A. 9); 
ef. N.E.R.B. v. Warren Co., 350 U.S. 107, 110; 
N.L.R.B. vy. Shannon & Sitmpson Casket Co., 
229 F. 2d 652 (C.A. 9). As stated by this Court, 
‘‘the theory of these cases is that it is reasonable to — 


assume that in the presence of unfair labor practices 
a decline in employee support does not reflect an un- 
trammelled expression of the employees’ will, and 
that the unfair labor practices must be purged before 
the representation question can be accurately deter- 
mined.’”’ N.D.R.B. v. Andrew Jergens Co., 175 F. 2d 
130, 139 (C.A. 9), certiorari denied, 338 U.S. 827. 
Moreover, the validity of a bargaining order in such 
cases is not impaired by the fact ‘‘that some losses 
may be motivated by other factors’’ where it is 
‘‘impossible to disentangle them so long as the refusal 
to bargain stands.’”’ Ibid. Cf. N.L.R.B. v. Swinerton, 
202 EF. 2d 511, 515-516 (C.A. 9), certiorari denied, 346 
US. 814; N.O.R.B. v. West Coast Casket Co., 205 F. 
2d 902, 907 (C.A. 9). 

The same principle controls here." Had the em- 


71 Tt is immaterial under this principle that the reasons which 
prompted California Footwear to relocate in Venice were unecon- 
nected with unionism. For as the cases cited in the text make 
clear, it is enough to support the requirement of continued recog- 
nition of a union that its inability to establish its majority follows 
an employer’s unfair labor practices to which the loss of majority 
might reasonably be attributed. 
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ployees at the Los Angeles plant transferred to the 
new location, presumably there would have been no 
dilution in employee support for the Union. Although 
it cannot be known with certainty whether such a 
transfer of employees would have resulted from nego- 
tiations between California Footwear and the Union, 
the Board could reasonably conclude that but for 
California Footwear’s unlawful refusal to negotiate, 
an agreement might have been reached by which sub- 
stantially the same work force would have been main- 
tained at Venice as existed at the Los Angeles plant. 
As the Board observed, the fifteen mile distance 
between the two plants, both of which lie within the 
Los Angeles metropolitan area, did not place the 
Venice plant “‘beyond the normal commuting practices 
in such metropolitan area’ (R. 138). Indeed, it is 
likely that many of the employees lived closer to the 
Venice location than that distance. Also reflecting the 
likelihood that at least a substantial number of the 
Los Angeles employees would have welcomed job 
opportunities at the Venice plant is the letter written 
to respondents by the Union requesting such employ- 
ment on behalf of ‘‘all of the employees engaged at 
the old job”’ (R. 349). It is noteworthy in this respect 
that the several Los Angeles employees who applied or 
were offered jobs at Venice were willing to commute 
to the new location. Also of significance is the fact 
that California Footwear implemented its plan to get 
rid of the Union by disavowing any control over the 
Venice plant and by refusing to discuss the transfer 
of employees to it; respondents might well have feared 
that negotiations on this matter might result in 
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staffing the new plant with the same Union members 
it had employed in Los Angeles.” 

From the foregoing it seems clear that there was 
a reasonable possibility that except for California 
Footwear’s unlawful refusal to bargain the Union 
would have retained its majority at the Venice plant 
by a transfer of old employees. And as the author- 
ities cited, supra, p. 38, establish, no more than such a 
reasonable possibility is necessary to warrant the 
requirement, contained in the Board’s order in this 
case, that the Union continue to be recognized as the 
representative of the employees. 

It follows from what has just been shown—that 
respondents’ refusal to recognize the Union after the 
relocation of the business in Venice was unlawful— 
that the further steps taken by respondents in termi- 
nating the existing contract with the Union and es- 
tablishing new conditions of employment were also 
unlawful. Thus, respondents’ unilateral imposition 
of working conditions, with neither notice to nor dis- 
eussion with the Union, is directly contrary to the 
Act’s injunction that such matters be negotiated be- 


22 The considerations discussed in the text distinguish the instant 
ease from the Board’s decision in Brown Truck & Trailer Mfg. Co., 
106 NLRB 999, where a loss of majority support for the union upon 
removal of the plant to a new location and the hiring of new em- 
ployees was held to excuse the employer from continuing to recog- 
nize the union as the representative of his employees, even though 
he had failed to discuss with the union the transfer of old em- 
ployees to the new location. Thus, the greater distance between 
the new and old plants in the Brown case, along with the absence 
of any indication that the employees wished to be transferred, 
‘‘raised serious doubts that a majority of employees would have 
transferred to the new plant even if the [employer] here had 
bargained in regard to transfers’’ (R. 188). 
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tween employer and employee representative. See 
eg. N.D.R.B. v. Crompton-Highland Mills, 337 U.S. 
217, 223; May Department Stores v. N.L.R.B., 326 
U.S. 376, 384; N.L.R.B. v. Shannon & Simpson Cas- 
ket Co., 208 F. 2d 545, 548 (C.A. 9). 

Similarly, as the Board found, respondents’ refusal 
to apply the existing contract with the Union at the 
Venice plant was in violation of the good faith bar- 
gaining requirements contained in Section 8 (d) of 
the Act. Thus, Section 8 (d) in applicable part pro- 
vides that ‘‘where there is in effect a collective bar- 
gaining contract ... no party to such contract shall 
terminate or modify such contract, unless the party 
desiring such termination or modification [complies 
with specified notice and negotiation requirements].”’ 
Respondents made no effort to comply with any of 
the requirements made prerequisite to contract termi- 
nation by Section 8 (d), but simply refused to con- 
tinue the existing contract when production began at 
the Venice plant, even though that contract by its 
terms bad many months to run.” In view of the es- 
tablished facts that California Footwear, a party to 
the contract, remained as the real employer at the 
Venice plant, that the Union remained representative 
of the employees at the Venice plant, and that the 
nature of the work and circumstances under which it 
was performed remained the same after the move to 
Venice, there can be little doubt that the existing con- 
tract remained ‘‘in effect’? throughout the events in 


°3 Manufacturing at the Venice plant began on a small scale in 
December, 1952. The contract between California Footwear and 
the Union was not terminable until September 30, 1953 (R. 352). 
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this case, thereby subjecting respondents to the pro- 


visions in Section 8 (d) which they failed to observe. 
Nothing in the contract itself suggests otherwise. The 
parties there expressed their intent that its provisions | 


should continue in effect until September 30, 1953, and 


in view of the continuity in relationship between the | 
parties and in the business carried on, there is no 
reason to suppose that a change in location within the 
same metropolitan area would require an interruption © 
of the stability which the contract purported to’ 
achieve. Cf. McQuay-Norris Mfg. Co., 15 LRRM | 
1703 (W.L.B.) Moreover, as the Board pointed out | 
(R. 139-140) the contract in this case would bar a 
rival union from obtaining a representation election | 
during its term, notwithstanding the relocation of — 
the business in Venice. ‘Thus, under the Board’s | 


‘‘eontract-bar’’ policy, which operates to immunize 
industrial relationships from disruptive challenges by 


competing unions during the period in which condi-— 


tions have been stabilized by a valid contract, Cali- 
fornia Footwear’s move to Venice did not warrant a 
break in the continuity of its relationship with the 
Union which would be sufficient to throw open the 
question of employee representation until the expira- 
tion of the existing contract.” 

In sum, respondents were no less duty bound to 


24 The Board’s contract-bar rules, in general, have been approved 
by this and other courts of appeals. lob v. Los Angeles Brewing 
Co., 183 F. 2d 398, 404 (C.A. 9); N.L.R.B. v. Efco Mfg. Co., 203 ¥. 
2d 458, 459 (C.A.1); N.0D.R.B. v. Geraldine Novelty Co., 173 F. 2d 
14, 17, 18 (C.A. 2); N.D.R.B. v. Public Service Transport, 177 F. 
2d 119, 124 (C.A. 3); Kearney & Trecker v. N.D.R.B., 210 F. 2d 
852, 857 (C.A. 7), certiorari denied, 348 U.S. 824. 
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observe the terms of the existing contract at the 
Venice plant than to recognize the Union as the con- 
tinuing representative of respondents’ employees. 
These parallel requirements are plainly appropriate 
to accomplishing the proper objective of restoring the 
“conditions at the Respondents’ plant ...as nearly as 
possible to those which would have existed in the 
absence of the Respondents’ unfair labor practices.’’ 
(R. 140). See J.A.M. v. N.O.RB., 311 U.S. 72, 82. 


CONCLUSION 


For the foregoing reasons it is respectfully sub- 
mitted that the Board’s order be enforced in full. 


THEOPHIL C. KAMMHOLZ, 
General Counsel, 


STEPHEN LEONARD, 
Associate General Counsel, 


Marcet Matier-PRrevost, 
Assistant General Counsel, 


ARNOLD ORDMAN, 
DUANE BEESON, 
Attorneys, 
National Labor Relations Board. 


December, 1956. 
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APPENDIX 


The relevant provisions of the National Labor Re- | 
lations Act, as amended (61 Stat. 136, 29 U.S.C., See. _ 
151, ef seq.), are as follows: 


DEFINITIONS 
% x x x x 


Sec. 2. When used in this Act— * * * 

(2) The term ‘employer’ includes any person — 
acting as an agent of an employer, directly or 
matrectly .. . 


* * * * *% 


RicHTs oF HMPLOYEES 
Sec. 7. Employees shall have the right to self- 

organization, to form, join, or assist labor organ- 
izations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection, and shall also have the right to refrain 
from any or all of such activities except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor or- 
ganization as a condition of employment as 
authorized in section 8 (a) (8). 


UnFatir LABOR PRACTICES 
Sec. 8 (a) It shall be an unfair labor practice | 
for an employer— 

(1) to interfere with, restrain, or coerce em- 
ployees in the exercise of the rights guaranteed 
itescciion 4; ~*~ * * 

(3) by discrimination in regard to hire or 
tenure of employment or any term or condition 
of employment to encourage or discourage 
membership in any labor organization: * * * 
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(4) to discharge or otherwise discriminate 
against an employee because he has filed charges 
or given testimony under this Act; 


(5) to refuse to bargain collectively with the 
representatives of his employees, subject to the 
provisions of section 9 (a). 


* * * * * 


(d) For the purposes of this section, to bar- 
gain collectively is the performance of the mu- 
tual obligation of the employer and the repre- 
sentative of the employees to meet at reasonable 
times and confer in good faith with respect to 
wages, hours, and other terms and conditions 
of employment, or the negotiation of an agree- 
ment, or any question arising thereunder, and 
the execution of a written contract incorpo- 
rating any agreement reached if requested by 
either party, but such obligation does not compel 
either party to agree to a proposal or require 
the making of a concession: Provided, That 
where there is in effect a collective-bargaining 
contract covering employees in an industry af- 
fecting commerce, the duty to bargain collec- 
tively shall also mean that no party to such con- 
tract shall terminate or modify such contract, 
unless the party desiring such termination or 
modification— 


‘*(1) serves a written notice upon the other 
party to the contract of the proposed termina- 
tion or modification sixty days prior to the ex- 
piration date thereof, or in the event such con- 
tract contains no expiration date, sixty days 
prior to the time it is proposed to make such 
termination or modification; 
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‘(2) offers to meet and confer with the other 


party for the purpose of negotiating a new con- | 


tract or a contract containing the proposed 
modifications ; 


‘“(3) notifies the Federal Mediation and 


Conciliation Service within thirty days after | 
such notice of the existence of a dispute, and | 
simultaneously therewith notifies any State or — 


. 


Territorial agency established to mediate and | 
conciliate disputes within the State or Terri- | 


tory where the dispute occurred, provided no 
agreement has been reached by that time; and 


‘*(4) continues in full force and effect, with- — 


out resorting to strike or lockout, all the terms 
and conditions of the existing contract for a 
period of sixty days after such notice is given 


or until the expiration date of such contract, — 


whichever occurs later: * * * 


PREVENTION OF UNFAIR LABOR PRACTICES 


x ay * * < 


See. 10 (c) * * * If upon the preponderance of — 


the testimony taken the Board shall be of the 
opinion that any person named in the complaint 


has engaged in or is engaging in any such unfair © 
labor practice, then the Board shall state its find- — 
ings of fact and shall issue and cause to be served — 


on such person an order requiring such person to 
cease and desist from such unfair labor practice, 
and to take such affirmative action including re- 
instatement of employees with or without back 
pay, as will effectuate the policies of this Act; 


%* * * 


(e) The Board shall have power to petition any 
circuit court of appeals of the United States (in- 
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cluding the United States Court of Appeals for 
the District of Columbia), or if all the circuit 
courts of appeals to which application may be 
made are in vacation, any district court of the 
United States (including the District Court of 
the United States for the District of Columbia), 
within any circuit or district, respectively, where- 
in the unfair labor practice in question occurred 
or wherein such person resides or transacts busi- 
ness, for the enforcement of such order and for 
appropriate temporary relief or restraining 
order; and shall certify and file in the court a 
transcript of the entire record in the proceedings, 
including the pleadings and testimony upon which 
such order was entered and the findings and order 
of the Board. Upon such filing, the court shall 
cause notice thereof to be served upon such per- 
son, and thereupon shall have jurisdiction of the 
proceeding and of the question determined there- 
in, and shall have power to grant such temporary 
relief or restraining order as it deems just and 
proper, and to make and enter upon the pleadings, 
testimony, and proceedings set forth in such trans- 
script a decree enforcing, modifying, and enforc- 
ing as so modified, or setting aside in whole or in 
part the order of the Board. No objection that 
has not been urged before the Board, its member, 
agent, or agency, shall be considered by the court, 
unless the failure or neglect to urge such objec- 
tion shall be excused because of extraordinary 
circumstances. The findings of the Board with 
respect to questions of fact if supported by sub- 
stantial evidence on the record considered as a 
whole shall be conclusive. * * * 
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